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The Employer, JA. Smith Heedting and Air Conditioning, inddls and services hesting,
ventilation and ar conditioning (HVAC) sysems. The Pitioner, Sheet Metd Workers Locd
19, filed a petition with the Nationa Labor Reations Board under Section 9(c) of the Nationa
Labor Reations Act seeking to represent a unit of the Employer's sheet metd ingtdlers® The
Paty in Interest, Steamfitters Local 420, currently represents a unit of the Employer’s employees
who primarily perform work within its jurisdiction, and the Petitioner seeks to exclude these
employees from the unit. The Employer contends that the petitioned-for unit is ingppropriate
and that the smallest gppropriste unit would include al of the Employer's fidd employess, i.e

! The Employer’ s name appears as amended at the hearing.

2 The Petitioner’ s name appears as amended at the hearing.

3 The Petitioner initially petitioned for a unit of Installers and Service Technicians, but at the hearing the Petitioner
amended its petition to include only sheet metal installers.



Inddlers, Assgant Inddlers, and Service Technicians, including those employees currently
represented by Steamfitters Locd 420. The Peitioner would exclude from the unit a
Truckdriver, a Plant Clerica/Expeditor, and Assgant Ingdadlers Scott Smith and Christopher
Smith, the sons of Jeffrey A. Smith, the Employer's Presdent, while the Employer would
include these employees. The Petitioner’s proposed unit would include about eight employees,
and the Employer’s proposed unit would consst of about 25 employees. A Hearing Officer of
the Board held a hearing, and the partiesfiled briefs with me.

| have consdered the evidence and arguments presented by the parties concerning the
compostion of the unit, and |1 have concluded that the unit sought by the Petitioner is not
appropriate. | find that the smalest gppropriate unit consss of the Employer’s Ingdlers,
Assgant Inddlers, Service Technicians, and the Truckdriver. In agreement with the Petitioner,
| find that the Plant Clerica/Expeditor and the sons of the Employer's Presdent should be
excluded.

In this Decison, | will first provide a brief overview of the Employer’s operations.  Then,
| will review the factors tha must be evduated in determining whether the unit sought by the
Petitioner is an appropriate unit, and whether the Truckdriver, the Plant Clerica/Expeditor, and
the Employer’s Presdent’'s sons should be included in the unit.  Findly, | will present in detal
the facts and reasoning that support my conclusions as to each issue.

l. OVERVIEW OF OPERATIONS

The Employer's main office and shop is located in Warmingter, Pennsylvania.  About 70
percent of the Employer's work is resdentia, and the remaining 30 percent is commercid. The
Employer's business consists of approximately 50 percent new congtruction, 20 percent “add-on”
renovations, and 30 percent service work.

Presdent Jeffrey A. Smith and Generd Manager John Ragg® are responsible for the
ovedl supevison of the employees. The Employer currently employs about eght Ingdlers,
sven Assdantt Instdlers, eght Service Technicians, one Truckdriver, and one Pant
Clerica/Expeditor.>  Steamfitters Loca 420 represents about three Indtalers, one Assistant
Ingdler, and dl of the Service Technicians. The remaning employees are unrepresented.
According to Smith, the Employer makes the decison as to whether an employee is covered by
the collective-bargaining agreement in conjunction with a Steamfitters Loca 420 business agent,
based on the type of work that the employee peforms. Thus, an employee will become part of
the Steamfitters Locd 420 bargaining unit if he primarly peforms refrigerant piping, control
voltage, equipment setting, and service technician work.

4 At the hearing, the parties stipulated that Ragg is a supervisor within the meaning of Section 2(11) of the Act.
® The Employer also employs one Dispatcher, LisaBurns. No party contends that she should be included in the unit.
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[I. RELEVANT LEGAL STANDARDS

The Appropriate Unit

The Board’'s procedure for determining an appropriate unit under Section 9(b) is firg to
examine the pdtitioned-for unit. If that unit is gopropriate, then the inquiry ends. Dezcon, Inc.,
295 NLRB 109, 111 (1989). If the petitioned-for unit is not appropriate, the Board may examine
the adternative units suggested by the parties, but it dso has the discretion to sdect an appropriate
unit that is different from the dternative unit proposas of the parties. See, eg., Bartlett Collins
Co., 334 NLRB 484 (2001); Overnite Transportation Co., 331 NLRB 662, 663 (2000). The
Board generdly atempts to sdect a unit that is the smalest appropriate unit encompassng the
petitioned-for employee classifications. See, eg., R&D Trucking, Inc., 327 NLRB 531 (1999);
Sate Farm Mutual Automobile Insurance Co., 163 NLRB 677 (1967), enfd. 411 F.2d 356 (7"
Cir. 1969). It is well setled that the unit need only be an appropriate unit, not the most
gppropriate unit. Morand Brothers Beverage Co., 91 NLRB 409, 419 (1950), enfd. on other
grounds 190 F.2d 576 (2d Cir. 1951). In determining whether a group of employees possesses a
Separate community of interest, the Board examines such factors as the degree of functiond
integration between employees, common supervison, employee <kills and job functions,
interchange of employees, contact among employees, fringe benefits, and gmilarities in wages,
hours, benefits, and other terms and conditions of employment. Home Depot USA, 331 NLRB
1289 (2000); Esco Corp., 298 NLRB 837 (1990).

The Board has long held that units in the congtruction industry may be appropriate on the
bass of ether a craft unit or departmenta unit, so long as the requested employees are a clearly
identifiable and homogeneous group with a community of interest separate and gpart from other
employees. Brown & Root Braun, 310 NLRB 632, 635 (1993); Dick Kelchner Excavating Co.,
236 NLRB 1414 (1978); RB. Butler Inc., 160 NLRB 1595, 1598-1599 (1966). A “craft unit” is
defined as a distinct and homogenous group of skilled journeymen, goprentices, and helpers who
primarily perform tasks requiring craft skills, tools, and equipment, which are not performed by
others. Burns & Roe Services Corp., 313 NLRB 1307 (1994). In Burns & Roe, the Board stated
that in determining whether a group of employees congtitutes an appropriate craft unit the Board
looks to: whether the petitioned-for employees participate in a forma training or gpprenticeship
program; whether the work is functionaly integrated or overlaps with other employees, whether
the employer assigns work according to need, rather than on a craft or jurisdictiona basis, and
whether the petitioned-for employees share common interests with the other employees,
including wages, benefits and cross-training. 313 NLRB at 1308. The fact that employees may
peform duties outdde of ther dasdfication does not render ther incluson in the unit
ingppropriate when these duties are secondary in nature. Dick Kelchner Excavating Co., supra, at
1415. In some circumstances, the Board has found appropriate separate units of HVAC sheet
metd employees, as well as separate units of HVAC service technicians, where the employees
comprise a diginct craft unit with a community of interet separate and agpat from other
employees. Schaus Roofing and Mechanical Contractors, Inc., 323 NLRB 781 (1997); United
Operations, Inc., 338 NLRB No. 18 (2002). In other circumstances, the Board has found
gopropriate a combined unit of service employees and inddlation employees. R.L. Sott Co.,
183 NLRB 884 (1970).



Relatives of Owners and Managers

Section 2(3) of the Act excludes from the protection of the Act “any individua employed
by his parent or spouse.” In NLRB v. Action Automotive, Inc., 469 U. S. 490, 495 (1985), the
Supreme Court affirmed the Board's practice of excluding from a bargaining unit dose reaives
of the owners of a closdly held corporation, even in the absence of specid job related benefits.

(. EACTS
A. Bargaining History

The Employer has been a paty to multi-employer 8(f) collective-bargaining agreements
with Steamfitters Local 420 for about 10 years® The current agreement, which is effective from
October 1, 2001 to April 30, 2004, states that the Employer recognizes Steamfitters Local 420 as
the barganing agent of dl, “journeymen, servicemen and inddlers, including working foremen
and apprentices, of resdentid heating and ar conditioning equipment.” In practice, however,
the Employer has not gpplied the contract to dl of the employees that fit that description, but
only to about 12 employees who primaily peform traditiond Steamfitters Loca 420
jurisdictional tasks.”

B. Job Functions and Skills
Installers, Assistant Installers, and Service Technicians

The Inddlers and the Assdant Inddlers are primarily responsble for indaling heating
and ar conditioning equipment in new or exiging buildings. For new condruction ingdlation,
Ingdlers firg must peform “rough in” work, which entalls inddling dectricd wiring,
refrigerant piping, ducts, plumbing, and drain lines. Once this work is completed, the Ingdler
ingdls the HVAC equipment, controls, thermogtats, registers, return ar grills, heat pumps, and
outdoor condensng unit. For exiging buildings, Inddlers perform add-on or replacement
HVAC inddlation, which is smilar to new condruction indalation except tha they reuse some
of the exiding utilities and replace madfunctioning components.  Inddlers dso make any
necessary repairs to equipment involved in new congruction, replacement or add-on ingdlation.
Assgant Indalers support Ingdlersin their work.

Sarvice Technicians peform repairs and maintenance checks on exiging hedting and air
conditioning systems. After being dispaiched to a customer Ste, the Service Technician surveys
the HVAC system and determines what needs to be replaced and what can be reused. If the
sysem is repairadle, the Service Technician provides the customer with an estimate for reparing

% The Employer is a member of an informal multi-employer bargaining group, which negotiated the contract. The
parties stipulated that it is a Section 8(f) agreement.

" The following employees are covered by the Employer’s contract with Steamfitters Local 420: Service Technicians
Thomas Geisheimer, Edward Gloor, Richard Goodwill, Stephen Kummerling, Gary Marsh, Giovanni Milano, John
Polachek, and Stephen Ruczynski, Installers Jeffrey Beeco, Donald Silk, and Thomas Standen, and Assistant
Installer Michael Nimmo.



the equipment and, if the customer accepts the edtimate, the Service Technician then performs
the repairs. If the Service Technician determines that the system is not repairable, he prepares an
edimate for the cusomer to purchase a replacement sysem. Inddlers generdly inddl the
replacement HVAC systems, but al Service Technicians have, at times, indaled replacement
HVAC systems and add-on HVAC systems.

The Employer classfies its fiedld employees as Inddlers, Assdant Indadlers, or Service
Technicians depending on the work that they primaily peform, but many fidd employees
perform gmilar job functions. The Employer assgns tasks to its fidd employees according to its
needs and employee kill and availability, rather than solely by job classification.

The traditiond sheet metd craft entails balancing and ductwork® while traditiond
deamfitters craft work condgsts of pipefitting, gas piping, hydronic piping, and refrigerant work.
The Employer’'s Inddlers, Assgant Inddlers, and Service Technicians have dl worked on both
commercid and resdentid projects, and they share common skills. The Service Technicians
work sometimes requires more sophisticated tools than the Ingadlers work, such as eectricdl
meters and refrigerant gauges.

None of the Employer's fidd employees exclusvely performs sheet metd craft duties or
steantfitting craft work.? All of the fidd employees have performed sheet metd work and have
indaled piping, bdanced duct sysems, and peformed dectricd wiring, taping, plastering,
masonry, panting, carpentry, insulation, and laboring work. Most of the employees peform
plumbing work related to the HVAC sysems, and dl but one of the employees has st
equipment in place. About sx Inddlers and five Assgant Inddlers spend approximately 70
percent of their time peforming sheet metd inddlaion.’® One Ingtaller, Jeffrey Beeco, spends
about 50 percent of his time peforming sheet meta inddlation. Two employees spend
goproximately 30 percent of ther time performing sheet metd work and the remainder of their
time performing traditiond Steafitters craft work!!  The remaining fiedld employees spend
roughly 5 to 10 percent of their time performing sheet metd work.

Truckdriver

Truckdriver Andrew Piske deivers paperwork, materids, and pats to Service
Technicians and Inddlers. He adso orders parts and equipment after researching the prices.
Piska occasondly peforms various tasks normdly peformed by fidd employees incduding
badancing duct systems, setting equipment, refrigerant recovery, minor duct repairs, landscaping
repairs, dectricd wiring, taping, plastering, masonry, painting, carpentry, and insulation, and he
has repaired clogged condensate lines?> Piskei performs sheet metd fabrication and instalation
work for about 10 percent of histime.

8 Ducts are primarily made out of galvanized sheet metal, but they may also be made out of fiberglass.

® According to Jeffrey Smith, there is not enough traditional Steamfitters' craft work to limit employees represented
ba/ Steamfitters Local 420 to that type of work.

% These employees are Installers Dennis Burkel, Joshua Evens, Brian Mabry, Harold Naylor, lan Seals, and Donald
Silk and Assistant Installers Ronald Cline, Jorge Murria, David Sands, Scott Smith, and James Toner.
Approximately 14 Installers and Assistant Installers perform sheet metal fabrication.

1 These employees are Installer Thomas Standen and Assistant Installer Michael Nimmo.

12 The record does not indicate what percentage of Piskei’stime s spent performing such duties.
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Plant Clerical/Expeditor

Pant Clericd/Expeditor Carolyn Lynch is responsble for ordeing materids and
ensuring that al contracts are signed. She uses a computer to keep track of records, purchase
orders, equipment, and materils. She adso assss Generd Manager John Ragg in scheduling
assgnments to field employees. Lynch does not work in the field or in the shop, and she does
not use tools.

C. Training and Kills

Feld employees are generdly trained on the job. There is no evidence that the sheet
metal inddlers participated in a traditiond agpprenticeship program or achieved journeyman
datus in the sheet metd craft. There is no forma apprenticeship program required for
employees represented by Steamfitters Local 420. The Employer has the tools avalable for dl
employees to baance duct systems but does not require its employees to become certified ar
balancers.

Under the collective-bargaining agreement between the Employer and Steamfitters Loca
420, the job classfications are denoted as Class A Resdentid Mechanics, Resdentid Mechanic
Trainees, and Resdentiad Helpers. Class A Residentid Mechanics must be cgpable of servicing
and ingdling without assstance, eectric controls, ar cleaners, domestic seam and hot water
boilers, warm air furnaces, centra ar conditioning, humidifiers, clock thermostats, controls, hesat
pumps, gas piping, refrigerant piping, and condensate lines. Under the contract, the Residentid
Mechanic Trainees may enter into a two-year training program, but there is no evidence as to
whether any of the Employer’ s employees have done so.

D. Contact, Integration, and Interchange

The Inddlers, Assgant Inddlers, and Service Technicians work predominantly in the
fidd a customer dtes rather than a the Employer’s premises. The fidd employees are only
present & the Warmingter shop in the mornings, for a combined total of about eight hours per
week, to fabricate materids when something unusua is needed™® Fidd employess sometimes
work together in crews for ingalation work.

Truckdriver Piske has frequent contact with the fidd employees in making his daily
deiveries and pick-ups. Piske dso interacts with Plant Clerica/Expeditor Lynch concerning
inventory needs. Lynch works in the Warminger office and is in daly contact with the fidd
employees by telephone. If a fidd employee requires a certain part, he will cal Lynch to ask
whether the Employer has the part in stock.

As noted above, there is some interchange among the fidd employees. Some Service
Technicians have regularly peformed inddlation work, and Inddlers have performed service
work.  For ingance, Inddler Jeffrey Beeco spends approximatey 50 percent of his time
engaging in add-on replacement inddlation work and the other 50 percent performing service

13 For example, an employee may need to cut a pipe or duct to a particular size.
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work.  Service Technician John Polachek peforms the mgority of the Employer’s humidifier
ingdlaions and on numerous occasons has peformed HVAC inddlaions himsdf or assisted
Ingdlers with their inddlation work. Other Service Technicians who are represented by
Steamfitters Locd 420, induding Giovanni Milano, Steve Ruczynski, and Tom Geshemer,
peform some inddlations. Instdler Dondd Silk, who is represented by Steamfitters Loca 420,
spends agpproximately 70 percent of his time performing sheet metal work.

E. Conditions of Employment and Labor Relations Policies

All employees are pad on an hourly bads, and compensation varies consderably among
employees according to ther skill and experience.  The fiedd employees who are represented by
Steamfitters Locd 420 recelve wages and fringe benefits according to the collective-barganing
agreement between the Employer and Steanfitters Local 420 In generd, the fidd employees
represented by Steamfitters Locad 420 are paid & a higher rate than the other field employess,
dthough some nonrepresented employees are paid more than some represented employees.
Installers are paid between $17 and $20 per hour, Assigant Ingtdlers are paid between $5.65 and
$16.50 per hour, Service Technicians are paid between $13.06 and $26.49 per hour, the
Truckdriver is paid $14.50 per hour, and the Plant Clerical/Expeditor is paid $12.25 per hour. *°

Pursuant to the collective-bargaining agreement, employees represented by Steamfitters
Locd 420 recelve various fringe benefits including hedth care coverage, paid holidays, pad
vacation, and a retirement plan. All of the other employees recaive benefits that are comparable,
but not identica, to those of the represented employees’® All employees receive the same paid
holidays and may paticipate in the Employer's 401(k) retirement plan and a hedth care plan.
Unlike other employees, those who are represented by Steamfitters Local 420 accrue seniority.
While there is a formad grievance and abitration procedure for employees represented by
Steanfitters Locad 420, the Employer has an informa grievance procedure and no right to
arbitration for non-represented employees.

The same labor relaions policies and work rules gpply to dl employess. The working
hours are dmilar with the same opportunities for overtime work for al employess. All
employees except the Expeditor/Plant Clericd wear company uniforms. The Employer provides
company vehiclesto Service Technicians, Indallers, and the Truckdriver.

14 president Jeffrey Smith testified that some Union members are paid more than required under the contract.

15 gpecifically, employees represented by Steamfitters Local 420 are paid the following hourly rates; Geisheimer-
$27.49; Gloor- $26.49; Kummerling- $22.06; Slk- $22; Milano- $21.66; Polachek- $20.66; Ruczynski- $20;
Standen- $19; Beeco- $18.66; Goodwill- $16; Nimmo- $14.93; and Marsh- $13.06. The non-represented employees
are currently paid at the following hourly rates: Naylor- $20; Seds- $18.75; Mabry- $17.75; Burke- $17; Cline
$16.50; Evens- $16; Sands- $13; Murria- $12; and Toner- $7.50. Toner is a high-school student.

18 There are a number of differences between the fringe benefits of employees who are represented by Steamfitters
Local 420 and those who are not represented. Employees represented by Steamfitters Local 420 receive individual
and dependent health care coverage under a Blue Cross/Blue Shield Personal Choice Health Plan, while all other
employees receive individual coverage under Keystone HMO but must pay for coverage for their dependents. The
Employer contributes $1 to the Steamfitters Local 420 Supplemental Retirement Plan for each Union member.
Employees covered by the collective-bargaining agreement receive a shift differential of 30 cents per hour for any
shift beginning after 4:00 p.m. and either a hot meal or $5 in lieu of a meal for working three hours of overtime,
while other employees do not enjoy such benefits.



F. Supervision

Presdent Jeffrey A. Smith and Genera Manager Ragg oversee the Employer’s daily
operations. Ragg is respongble for scheduling al employees, assgning ther work, and
overseeing their work performance.

Scott Smith and Christopher Smith

Scott Smith and Christopher Smith are both Assstant Ingtdlers and are the sons of the
Employer’s Presdent, Jeffrey Smith.  According to the most recent Dun and Bradsireet Business
Information Report, of which | take adminigrative notice, Jeffrey Smith owns 100 percent of the
Employer’s capital stock. Christopher Smith is a 17 year-dd full-time student who works about
8 to 10 hours per week for the Employer. Scott Smith is 18 years old and works for the
Employer full-time. Scott Smith is paid $8 per hour, while Christopher Smith is paid $5.65 per
hour. They do not resde with ther father, and like dl other employees they are supervised by
Generd Manager Ragg.

V. ANALYSS

A. Fidd Employees

The sheet meta indtdlers sought by the petition do not conditute a craft unit. They did
not paticipate in forma training or apprenticeship programs and they are not in a separate
depatment. Mog criticaly, there is dgnificant job overlgp between the employees who
primarily perform sheet metd work and the other fidd employees  Thus, no employee
exclusvely peforms ingdlation or sarvice work; dl of them peform both types of work in
varying degress. The Employer assgns tasks to its employees according to its needs and skills
rather than following drict craft lines dnce its employees have acquired shared skills in both
savice and inddlation.  Although the Service Technicians represented by Steamfitters Locd
420 sometimes use some more sophisticated tools, the record does not demondrate that their
skillsare very different than those of the other employees.

The petitioned-for employees dso do not share a community of interest separate from
other fidd employees. In addition to the dgnificant overlgp in skills and duties dl of the
employees are commonly supervised by Ragg and Jeffrey Smith. The fidd employees dl wear
the same uniforms and have use of company vehicles, and they have contact with each other
when they are a the shop. While Steamfitters Local 420 employees receive generdly higher
wages and somewhat different fringe benefits, these differences are not compdling.

Although the collective-bargaining history between the Employer and Steamfitters Local
420 militates in favor of finding the petitioned-for unit appropriate, this factor is not
determinative.  While the Board accords subgtantid weight to a prior history of collective
bargaining, the Board does not dways give conclusve weight to this history, especidly where it
is contrary to established Board policy concerning the scope and compostion of bargaining
units. A.C. Pavement Striping Co., 296 NLRB 206 (1989); General Electric Company (River



Works), 107 NLRB 70, 72 (1953). In this case, the significance of the bargaining higory is
outweighed by other factors indicating that only an overdl unit of fiedd employees is gppropriate,
such as combined supervison, interchangesbility of functions, and common skills  Moreover,
the bargaining higory itsdf is somewhat inconclusive in this case.  In this regard, the collective-
bargaining agreement indicates that it covers dl of the Employer’'s inddlers and service
employees, but in practice the Employer has gpplied the contract to only a portion of these
employees!”  Additiondly, dthough there is a bargaining history between the Employer and
Seamfitters Locd 420, there is no bargaining history for the employees sought by the petition.
See Johnson Controls, Inc., 322 NLRB 669, 672 (1996).

Based on the foregoing, | find tha a unit limited to shest metd inddles is not
appropriate because the record fails to establish that they condtitute a skilled and homogeneous
craft unit or possess a community of interest separate and gpart from other fidd employees.
Rather, the record edtablishes that dl of the Employer's fidd employees share a community of
interest and should be included in the same unit.  Accordingly, the petitioned-for unit is
ingppropriate. Johnson Controls, Inc., supra; Brown & Root Braun, supra, 310 NLRB at 635;
Boudreaux's Drywall, Inc., 308 NLRB 777, 779 (1992); New Enterprise Stone & Lime, 172
NLRB 2157 (1968). Cf. CCI Construction Co., 326 NLRB 1319, 1322-1323 (1998); Schaus
Roofing, 323 NLRB 781 (1997).18

B. Truckdriver

Truckdriver Piskei regulaly deivers paperwork, materids, and pats to Service
Technicians and Indallers, and he adso researches parts and equipment prices and orders parts.
He peforms various miscdlaneous fidd employee tasks, including sheet metd fabrication and
ingalation. Conddering that the Truckdriver has common supervison, frequent contect, and
some shared tasks with Inddlers and Assgtant Inddlers, | find that he shares a community of
interest with the other employees in the appropriate unit, and | shdl indude him in the unit.!°

C. Plant Clerical/Expeditor

Although the Plant Clerica/Expeditor has daly contact with the fidd employess by
telephone and shares common supervison, Lynch has completdy different job functions than the
Inddlers, Asssant Indalers, Service Technicians, and Truckdriver. She does not work in the
fidd or use tools, and she is pad far less than the vast mgority of them. Accordingly, | find that

17 Indeed, the fact that the agreement by its terms covers all installers and service employees lends support to the
finding that a combined unit of Installers, Assistant Installers, and Service Techniciansis an appropriate unit.

18 Those cases, which found separate units of sheet metal employees to be appropriate craft units, are
distinguishable. In CCl, the Board found that the Employer consistently organized its jobsites along craft lines. In
Schaus Roofing, athough the employees in different crafts sometimes worked in teams, all skilled work was
assigned along craft lines. Unlike those cases, the record establishes that the Employer’ s field employees who work
primarily in one trade at times perform the skilled work of the other trade.

19 As the record fails to establish that the Truckdriver regularly performs skilled installation and service work for a
substantial period of his working time, | shall not include him in the bargaining unit as a dual-function employee,
but shall include him based on his community of interest with field employees. Medlar Electric, Inc, 337 NLRB
No. 133 (2002); Pacific Lincoln-Mercury, 312 NLRB 901 fn. 4 (1993).
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the Plant Clerica/Expeditor does not share a community of interest with the other employees,
and | shall exclude her from the unit. Cf. R.L. Stott Co., 183 NLRB 884, 885.%°

D. Scott Smith and Chrisopher Smith

Assgant Ingdlers Scott Smith and Christopher Smith are sons of the Employer’s owner
and Presdent, Jeffrey A. Smith. As Section 2(3) of the Act specificdly excludes from the
protection of the Act “any individua employed by his parent or spouse” they are excluded from
the proposed bargaining unit. NLRB v. Action Automotive, Inc., 469 U.S. 490, 495 (1985);
Bridgeton Transit, 123 NLRB 1196 (1959).

V. CONCLUSIONSAND FINDINGS

Based upon the entire record in this matter and in accordance with the discusson above, |
conclude and find as follows:

1 The hearing officer's rulings made a the hearing are free from prgudicid error
and are hereby affirmed.

2. The Employer is engaged in commerce within the meaning of the Act, and it will
effectuate the purposes of the Act to assert jurisdiction in this case.

3. The Petitioner claims to represent certain employees of the Employer.

4, A quedion affecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and (7) of the
Act?t

5. The following employees of the Employer conditute a unit gppropriate for the
purposes of collective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time Installers, Assistant Installers, Service
Technicians, and Truckdrivers employed by the Employer, excluding all
other employees, Plant Clerical/Expeditor, office clericals, guards and
supervisorsas defined in the Act.

6. The Petitioner has not indicated whether it wishes to proceed to an dection in a
unit larger than the unit for which it petitioned. If it wishes to proceed, the Petitioner’s showing
of interest may now be inadequate due to the additiond employees included in the unit as a result
of this Decison. Accordingly, the Petitioner has 10 days from the issuance of this Decison to

20 | that case, the Board included a receiving and inventory clerk in an HVAC service and installation employee
unit where, among other things, he sometimes went out to the job sites, and he was an oil burner specialist who had
conducted classes for the unit employees.

21 Because the collective-bargaining agreement between the Employer and Steamfitters Local 420 is a Section 8(f)
pre-hire agreement, it does not bar the instant petition. John Deklewa & Sons, 282 NLRB 1375, 1385 (1987).
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augment its showing of interest, if necessary. If the Pditioner fails to submit an adequate
showing of interes within this period, the petition will be dismissed without further order. The
Direction of Election sat forth below is thus conditioned on the Petitioner having an adequate
showing of interest.

7. The Paty in Interest indicated a the hearing that if the Regiond Director finds
that the petitioned-for unit is ingppropriate and that the agppropriate unit includes dl fidd
employees, it would seek to intervene in the dection. Inasmuch as the Paty in Interest
represents some field employees pursuant to its Section 8(f) agreement with the Employer, it
shal be permitted to intervene. See NLRB Casehandling Manua (Part Two) Representation
Proceedings Sec. 11022.1.

VI. DIRECTION OF ELECTION

The Nationd Labor Reations Board will conduct a secret balot eection among the
employees in the unit found gppropriate above. The employees will vote whether or not they
wish to be represented for the purposes of collective bargaining by Sheet Metal Workers
International Association, AFL-CIO, Local 19, or by Steamfitters Local Union No. 420 of
the United Association of Journeymen & Apprentices of the Plumbing and Pipefitting
Industry of the United States and Canada, or by No Union. The date, time, and place of the
eection will be specified in the Notice of Election that the Board's Regiond Office will issue
subsequent to this Decision.

A. Eligible Voters

The digble voters shdl be unit employees employed during the desgnated payrall
period for digibility, including employees who did not work during thet period because they
were ill, on vecation, or were temporarily lad off. Employees engaged in any economic grike,
who have retained thelr status as strikers and who have not been permanently replaced are aso
eigible to vote. In addition, employees engaged in an economic drike which commenced less
than 12 months before the eection date, who have retained their status as strikers but who have
been permanently replaced, as well as ther replacements are digible to vote.  Additionaly,
eigible are those employees in the unit who have been employed for a totd of 30 working days
or more within the period of 12 months, or who have had some employment in that period and
have been employed for a totd of 45 working days within the 24 months immediately preceding
the payroll period ending immediady preceding the date of this Decison, and dso have not
been terminated for cause or quit voluntarily prior to the completion of the last job for which
they were employed?* Employees who are othewise digible but who are in the military
sarvices of the United States may vote if they appear in person a the polls. Indligible to vote are
1) employees who have quit or been discharged for cause after the designated payroll period for
digibility, 2) employees engaged in a drike who have been discharged for cause since the
commencement thereof and who have not been rehired or reinstated before the eection date, and

22 geiny & Co., 308 NLRB 1323 (1992); Daniel Construction, 133 NLRB 264(1961), modified in 167 NLRB 1078
(1967).
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3) employees engaged in an economic drike which began more than 12 months before the
election date who have been permanently replaced.

B. Employer to Submit List of Eligible Voters

To ensure that dl digible voters may have the opportunity to be informed of the issues in
the exercise of ther statutory right to vote, dl parties to the eection should have access to a list
of voters and ther addresses, which may be used to communicate with them. Excelsior
Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman—Gordon Company, 394 U.S. 759
(1969).

Accordingly, it is hereby directed that within 7 days of the date of this Decison, the
Employer must submit to the Regiond Office an dection digbility lis, containing the full
names and addresses of dl the digible voters. North Macon Health Care Facility, 315 NLRB
359, 361 (1994). The lis must be of sufficiently large type to be clearly legible. To speed both
preliminary checking and the voting process, the names on the lig should be aphabetized
(overdl or by depatment, etc.). This lig may initidly be used by me to assigt in determining an
adequate showing of interest. | shdl, in turn, make the lig avalable to dl parties to the eection,
only after |1 shal have determined that an adequate showing of interet among the employees in
the unit found appropriate has been established.

To be timey filed, the lis must be recaved in the Regiond Office, One Independence
Mal, 615 Chestnut Street, Seventh Floor, Philadephia, Pennsylvania 19106 on or before
November 7, 2003. No extenson of time to file this list shdl be granted except in extraordinary
crecumgances, nor will the filing of a request for review affect the requirement to file this lig.
Falure to comply with this requirement will be grounds for setting adde the eection whenever
proper objections are filed. The lis may be submitted by facamile transmisson at (215) 597-
7658. Since the ligt will be made available to dl parties to the dection, please furnish a totd of
two copies, unless the ligt is submitted by facamile, in which case no copies need be submitted.
If you have any questions, please contact the Regiona Office.

C. Notice of Posting Obligations

According to Section 103.20 of the Board's Rules and Regulations, the Employer must
post the Notices to Election provided by the Board in areas conspicuous to potentia voters for a
minimum of 3 working days prior to the dae of the dection. Falure to follow the posting
requirement may result in additiond litigation if proper objections to the dection are filed.
Section 103.20(c) requires an employer to notify the Board at least 5 working days prior to 12:01
am. of the day of the dection if it has not recalved copies of the dection notice. Club
Demonstration Services, 317 NLRB 349 (1995). Failure to do so estops employers from filing
objections based on non-posting of the eection notice.
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VIl. RIGHT TO REQUEST REVIEW

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a request
for review of this Decison may be filed with the National Labor Relations Board, addressed to
the Executive Secretary, 1099 14th Street, NW, Washington, D.C. 20570-0001. This request
must be received by the Board in Washington by 5 p.m., EST on November 14, 2003.

Signed: October 31, 2003

a Philadelphia, PA 19
DOROTHY L. MOORE-DUNCAN
Regiona Director, Region Four

Classfication Index Numbers

440-1760-9167-8200
440-1760-9167-8267

460-7550-7500
460-5067-4900
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